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OPI1 NI ON

This appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Dennis and Di anne
Ki nbr ough agai nst a proposed assessnent of additional
personal incone tax in the amount of $2,656.41 for the
year 1977.
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Appel l ants were Kansas residents until the end
of May 1977, when they noved to California and becane
California residents. Throughout 1977, M. Ki nbrough
(hereinafter referred to as "appellant") was a partner in
three partnerships: B-irm ngham Managenent Associ ates, of
Bi rm ngham Al abama; Ti dewater Managenent Associ ates, of
Norfol k, Virginia: and Peninsula Managenent Associ ates,
of Hanpton, Virginia. Each was a cal endar year partner-
ship which derived its incone as a manager of retai
stores | ocated outside of both Kansas and California.
Appellants filed a Kansas part-year resident return for
the period January through May 1977, which included part-
nership incone which appellant attributed to that period.
Appellants also filed a California part-year resident
return for the period July through Decenber 1977, which
i ncl uded partnership incone which appellant attributed to

that period.

_ Section 17041 of the Revenue and Taxati on Code
i mposes a tax upon the entire taxable incone of every
resident of California. Respondent determ ned that all

of appellant's partnership income for 1977 was part of
his California taxable income for that year, and issued a .

proposed assessnent based on the anount of the partnership
i ncone appel |l ant reported on the Kansas return but not on

the California return. pellants protested. After con-
sideration, respondent affirmed its proposed assessment.

Thi s appeal followed.

A partner is taxed on his distributive share of
the partnership's income or |osses. (Rev. & Tax. Code,
% 17853, subd. (b).) A partner's distributive share of
he partnership's income is taxable to hi m whether or not
any of the incone was actually distributed to him by the
part ner ship. Conversely, actual distribution of noney or
property, including advances against the partner's dis-

tributive share, are not taxable so long as the partner's
basis in_his partnership interest is not exceeded.

(Rev. & Tax. de, § 17891, subd. (a)(l); see Treas. Reg.
1.731-1 (a)(1)(ii).) According to California tax |aw,
which is simlar to federal law, a partner's distributive
share of partnership incone is not ascertainable or

identifiable until the close of the partnership's taxable
ear. (Rev. & Tax. Code 17861; fornmer Cal. Adm n.

%ode, tit. 18, reg. 17861-%7863, repealer filed Aug. 6

1981 (Register 81, No. 3%&; see al so Appeal of Jerald L.

and Joan Katleman, Cal. St. Bd. of Equar., Dec. 15, 1976.)

A partner 1s required to include in his incone any part- ‘

nership incone for the taxable year of the partnership
which ends within or wwth his own taxable year. (Rev. &
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Tax Code, § 17861.) In this appeal, appellant and all the
partnerships were on calendar tax years. Accordingly,

appel lant's distributive shares of each of the partnerships.'
inconme for the 1977 tax year did not beconme ascertainable
until Decenber 31, 1977, after he had becone a California
resident. Therefore, all three distributive shares were
includible in aﬂpellant's California income for the 1977

t axabl e year, I ch al so ended on Decenber 31, 1977.

Appel |l ant states that the receipts of each part-

nership were a direct percentage of the gross cash receipts
of stores which each partnership managed.” Each partner-

ship's incone and expenses were accurately determ nable
monthly.  Appellants provided schedul es of partnership
income on a nonthly basis as well as appellant's draw ngs
from the partnerships throughout 1977. Appellants argue
that the income which appellants reported on their Kansas
return had accrued within the meaning of section 17596 of
t he Revenue and Taxation Code, which provides:

Wien the status of a taxpayer changes
fromresident to nonresident, or from nonresi-
dent to resident, there shall be included in
determ ning incone from sources within or
w thout this State, as the case may be, incone
and deductions accrued prior to the change of
status even t hough not otherw se includible in
respect of the period prior to such change,
but the taxation or deduction of itens accrued
prior to the change of status shall not be'
affected by the change.

Appel | ants concl ude that the income reported on the
Kansas return was not taxable by California.

Qur decision in the Appeal of Virgil M and
Jeanne p. Money, decided December 13, 1983, d.scusSsSes

the Appeal of Bertram D. and Glorian B. Thomas, deci ded
Novenber 16, 1981 (cited in respondent™s brief) and con-
cludes that section 17596 of the Revenue and Taxation
Code was designed to apply only when two conditions are
satisfied: (1) when California's sole basis for taxation
is the taxpayer's residency, and (2) when that taxation

woul d differ depending on whether the taxpayer used the
accrual or the cash nethod of accounti ng.

Appl yi ng our two-pronged standard to appellants'
partnership income, we find that the first condition is

satisfied; California's only basis for taxing the income
is the taxpayers' residency in this state. wever, we
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find that the second condition is not satisfied because
California's taxation of appellants' partnership income

woul d not differ between cash and accrual basis taxpayers.
Revenue and Taxation Code section 17861, referred to
above, makes no distinction between cash and accrual basis
‘taxpayers but sinply determnes that the conputation of
the taxable inconme of a partner is based on the incone,
gain, loss, deduction, or credit of the partnership for
the taxable year of the partnership ending within or with
the taxable year of the partner. FEffectively, this provi-
sion puts all partners on the sanme method of accounti ng,
so maki ng unnecessary the general provisions of section
17596 to achieve the same result. Appellants' partnership
income is, therefore, taxable by California.

At issue also in this appeal is whether appel-
lants are entitled to a credit for texes paid to Kansas.
Section 18001 of the Revenue and Taxation Code provides
that subject to certain conditions, residents shall be
allowed a credit on inconme taxable by California for net
I ncone taxes inposed by and paid to another state,, But
one of those conditions inposed by part of that section
I's that:

The credit shall be allowed only for taxes
paid to the other state on inconme derived from
sources Wwthin that state which is taxable

under its laws irrespective of the residence
or domcile of the recipient.

The inconme of the partnerships was derived from
their management of retail stores. It is settled that the
source of 1 ncome from personal services is the place where
t he services are perforned. (Appeal of Leland M and
June N. Wsconbe, Cal. St. Bd. of E%ual., Au?. 19, 1975;

of vernell H Petersen, Cal, St. Bd. of Equal.,
June 28, 1979;seealso Cal. Admn. Code, tit. 18, req.
17951-17954(b) in effect for the year here on appeal,
since anended and renunbered Cal. Adm n. Code, tit. 18,
reg. 17951-2.) Since all the partnerships and the stores
t hey managed were outside Kansas, and no evi dence has
appeared to indicate any partnership services were
perfornmed in Kansas, we can only conclude that the part-
nership incone, and appellant's distributive share of
that inconme, had a source outside of Kansas. Accordi ngly,
the provisions of section 18001 prevent appellant from
recetving any credit for Kansas incone tax if any was
I mposed.

For the reasons stated above, we nust sustain
respondent's acti on.
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Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY CRDERED ADJUDCGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board on the

protest of Dennis and Di anne Ki nbrough agai nst a proposed
assessnent of additional personal incone tax in the anount
of s2, 653 .41 for the year 1977, be and the same is hereby
sust ai ne

Done at Sacranento, California, this 27¢n day
of  june , 1984, by the State Board of Equalization,

with Board I!lembers iir. Nevins, M. Dronenburg, Mr.Collis
and Mr. Bennett present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Henber
WIlliam M Bennett , Member

. Menber

. Menber
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